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Request: 

The defendant-appellant Patrick Amara requests direct appellate review of 

his case which has been entered in the Appeals Court. 

Prior Proceedings: 

The defendant was charged in three indictments with the rape of “H,” a 

classmate at the University of Massachusetts at Amhurst. The defendant was tried 

before the Honorable Mark Mason and a jury from April 22, 2019, to April 29, 

2019. The jury convicted the defendant on all three indictments. He was sentenced 

to concurrent terms of 5 years to 5 years and a day in state prison on two 

indictments, and to a consecutive probationary term of 3 years on the third 

indictment.  

On December 28, 2020, appellate counsel filed a Motion for New Trial, 

alleging ineffective assistance of trial counsel. Oral arguments were heard on 

March 25, 2021. On May 4, 2021, Judge Mason allowed the defendant’s Motion 

for New Trial, finding that trial counsel failed to properly elicit and/or utilize 

exculpatory statements provided in discovery. The Commonwealth timely filed its 

notice of appeal.  

On February 11, 2022, the Appeals Court heard oral arguments regarding the 

Commonwealth’s appeal. On April 28, 2022, the Appeals Court issued its decision, 
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vacating the allowance of the new trial motion and remanding the case to Judge 

Mason “for reconsideration, taking into account the memorandum and order of the 

Appeals Court.” On August 9, 2022, Judge Mason issued his order denying the 

motion for new trial. The defendant timely filed his notice of appeal and now 

requests direct appellate review. 

Statement of Facts: 

The Incident 

 In April 2016, the complaining witness, “H”, was a sophomore at the 

University of Massachusetts at Amherst. (Tr. April 24, 2019, p.36: 20-25.)  On 

April 30, “H” prepared to attend party at an apartment in the neighboring town of 

Hadley. (Tr. April 24, 2019, p.39:1-5.)  “H” planned to meet friends at the party, 

including her best friend, Maija Hall. (Tr. April 24, 2019, p.41: 1-16.)   

 After spending the day alone in her dormitory room, “H” arrived at the party 

by Uber at around 9pm. (Tr. April 24, 2019, p.38: 17-19, p.42:16.)  In the living 

room, she observed the defendant sitting on the sofa with other guests, and noticed 

a few of his friends in the room, as well. (Tr. April 24, 2019, p.53:1-11.)  “H” 

knew the defendant from mutual visits to a friend’s dorm room. (Tr. April 24, 

2019, p.56:6-18.)  “H” testified that she had nothing to drink prior to the party, and 

nothing to drink at the party prior to the alleged rape. (Tr. April 24, 2019, p.53:12-

22.)   
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 “H” sat down next to the defendant who “seemed really, really drunk,” 

“slurring and kind of like fading in and out of sleep or consciousness.”  (Tr. April 

24, 2019, p.59:9-17.)  Eventually the defendant attempted to make his way to the 

bathroom, and “H” testified that she followed to assist him in case he vomited. (Tr. 

April 24, 2019, p.62:9-14.) 

 Once in the bathroom, the defendant moved towards the toilet, and “H” 

turned her back to him. (Tr. April 24, 2019, p.66:9-11.)  The defendant then told 

“H” that he wanted to have sex with her and started pulling up her dress. (Tr. April 

24, 2019, p.66:14-16.)  She observed that his pants were down, and told him “No, 

you’re drunk, don’t do this.”  (Tr. April 24, 2019, p.66:17-22.)  The defendant 

positioned himself behind her, placed his hands on her back to push her down, and 

inserted his penis into her anus.  (Tr. April 24, 2019, p.70-71:5-25, 1-2.)  He then 

moved his penis to her vagina. (Tr. April 24, 2019, p.71:17-18.) 

 At some point, another guest knocked on the bathroom door. (Tr. April 24, 

2019, p.72:18.)  The defendant pulled up his pants, opened the door and told the 

guest that everything was fine. (Tr. April 24, 2019, p.72:23-25.)  He then returned 

to “H” and again inserted his penis into her vagina. (Tr. April 24, 2019, p.75:14-

16.)  “H” eventually ran out of the bathroom towards the apartment’s front door. 

(Tr. April 24, 2019, p.76:21-23.)   
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 At the front door, “H” encountered her best friend, Maija, and Maija’s 

boyfriend, Joshua Odom, arriving at the party. (Tr. April 24, 2019, p.78:3-11.)  

“H” pulled Maija to a nearby bathroom and told Maija “that she was forced to have 

sex.”  (Tr. April 24, 2019, p.140:21-22, p.143:2-3.)  She told Maija that her 

attacker was “Patrick.”  (Tr. April 24, 2019, p.82: 9-13.)  At “H’s” insistence, the 

two women eventually returned to the party. (Tr. April 24, 2019, p.82: 25.)   

A few days after the party, “H” sent a text message to the defendant. (Tr. 

April 24, 2019, p.94: 2-13.)  The defendant responded, confirming that he recalled 

having sex with “H,” but had no memory of her saying “no.”  (Tr. April 24, 2019, 

p.98:1-19.)  The defendant asked to talk with “H,” and the two met in a dormitory 

stairwell to discuss the incident. (Tr. April 24, 2019, p.99: 11-21.)  The defendant 

told “H” that he recalled the sex was consensual but expressed concern for well-

being and asked what he could do to make amends to her. (Tr. April 24, 2019, 

p.103: 17-22, p.131: 17-20.) 

Joshua Odam’s Statement to Investigators: 

In the fall of 2016, “H” disclosed the incident to a mandated reporter at the 

university. The jury did not hear the facts surrounding “H”’s disclosure to the 

school. They did, however, hear testimony regarding the university’s subsequent 

student conduct investigation, because the defendant participated in that 

investigation and gave a recorded statement that was presented during the 



6 
 

Commonwealth’s case-in-chief. Jonathan Connary, the Assistant Dean of Students 

for Student Conduct at UMass Amherst, testified regarding his role as the assigned 

dean investigating the incident. Connary, along with Dean Christina Landeta-

Burdick, interviewed numerous witnesses, including Joshua Odam. The report of 

that interview, conducted by Connary and Landeta-Burdick, is dated January 27, 

2017, and was provided to the defense in the normal course of discovery. In the 

report, written by Landeta-Burdick, Odom recounts arriving at the party with Maija 

Hall, noticing Patrick and “H” 10-15 minutes later, and noting that “H” did not 

appear different than how she normally looks. The report states that “Josh shared 

as the night went on Maija shared with Josh that “H” told her something had 

happened between “H” and Patrick that lead Josh to believe something non-

consensual occurred.”  Later in the evening,   

“Maija and Josh went outside to talk. It was at this point 

Maija was able to tell Josh more details about what “H” 

had told her. Josh shared Maija told him that “H” and 

Patrick were both drinking and “H” was drunk. Josh 

shared Maija also told him that “H” and Patrick were 

having sex and when “H” asked Patrick to stop he did 

not.”   

Issues of Law Raised by the Appeal: 
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 The issue of law raised by this appeal is whether the defendant’s state and 

federal constitutional right to the effective assistance of counsel were violated by 

trial counsel’s failure to read and/or utilize statements contained in Joshua Odam’s 

interview report provided during discovery. This issue was raised in the 

defendant’s Motion for New Trial. 

Argument: 

  At the heart of the Commonwealth’s case was the issue of consent, or lack 

thereof. In her closing argument, the prosecutor began by reminding the jury that 

“the only evidence that we did not hear throughout this trial is that there was no 

evidence of consent.” At a trial in which there was seemingly no evidence to 

contradict the account of a sober victim unable to fend off her drunk rapist, 

Odam’s interview casts the incident in a completely different light. The jury never 

heard about his statements, however, as defense counsel did not utilize the report. 

(Odam, Maija Hall and “H” all testified at trial.)  

In support of the defendant’s motion for new trial, trial counsel signed an 

affidavit stating that he did not recall reading the Odam report. At oral argument on 

the motion for new trial, defense counsel changed his account, stating that he had 

recently reviewed his trial binder and observed the Odam report inside the file, 

suggesting to him that he must have seen the report (but still could not recall 

having read it.)  
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 On direct examination, Odam testified that he first noticed “H” 

approximately 30 minutes after arriving at the party. He subsequently had a 

conversation with his girlfriend, Maija. (The prosecutor instructed Odam not to 

describe that conversation, presumably to avoid a hearsay objection. Likewise, 

defense counsel objected during Maija’s testimony when she began to describe 

what she told Odam about her conversation with “H.”)  Had trial counsel read the 

Odam interview report, he would likely have withheld his objection with an eye 

toward cross-examining hall, and Odam, on this very subject, based on the 

statements in Odam’s interview.    

1. Odam’s statements directly contradict “H’s” claim that Amara forcibly 

attacked her in the bathroom. “H” told the jury that after moving to use the 

toilet, Amara turned back to her, pulled up her dress, bent her forward and 

forced his penis into her anus. She further testified that she “was so 

afraid…was shocked…didn’t understand what was happening…felt 

paralyzed,” and “couldn’t move.” What Odam told investigators paints a 

very different picture: rather than Amara overpowering an unsuspecting and 

terrified “H”, Odam described an initially consensual sexual encounter.  Not 

only does Odam’s statement offer a different version of events, but it also 

casts doubt on the veracity of “H’s” testimony.  
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2. The statements directly contradict “H’s” claim that she had nothing to drink 

prior to the bathroom encounter. Much was made of “H’s” supposed 

sobriety prior to the bathroom incident. The Commonwealth clearly sought 

to buttress the veracity of her account by highlighting her sobriety, as well as 

underscore the unbelievability that she would have been complicit in the 

sexual encounter. What the first-complaint witness told Odam, however, 

directly calls “H’s” claim of sobriety into question, as well as her credibility 

on the witness stand.  

3. The statements call into question the credibility of the first complaint witness 

and the veracity of her testimony at trial. The Commonwealth’s case relied 

heavily on the corroboration of the first-complaint witness, Maija Hall. 

Odam’s statements cast substantial doubt on the veracity of hall’s testimony. 

On direct examination, Maija Hall testified in detail regarding “H’s” 

disclosure to her at the party. She corroborated “H’s” testimony that “she 

was forced to have sex.” Odam, however, told investigators that what “H” 

actually told Hall was quite different: that “H” and Amara were having sex, 

and that when “H” asked him to stop, he did not. Again, not only does 

Odam’s statement provide a completely different version of events, but casts 

doubt on the credibility of the first complaint witness.    
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4. No other trial witnesses corroborate the defendant’s claim that the sex was 

consensual. Odam’s statements are of critical importance to the defense 

because they are the only evidence that directly contradicts the testimony of 

the complaining and first complaint witnesses. Odam’s statements are not 

cumulative, in that they aren’t simply corroborative of other witness’s 

testimony.  That is why Odam’s statements are particularly critical, and trial 

counsel’s failure to identify and use them at trial so damaging. No other 

witness testified to knowledge that Amara did not attack “H.”  No other 

witness testified that “H” was intoxicated prior to the encounter.  

5. The statements arise from a “Commonwealth” witness. Part of the value of 

Odam’s statements arises from the fact of Odam himself: he is not a 

defendant-friendly witness, per se.  

Trial counsel called 3 witnesses on behalf of the defendant.  All 3 

were friends and football teammates of the defendant.  Their testimony, 

alone and in concert, lacked credibility and was largely ineffective. Odam, 

on the other hand, called by the Commonwealth, was the first complaint 

witness’s boyfriend. The first complaint witness is the complaining 

witness’s best friend. And at trial, Odam even described the complaining 

witness as a close personal friend.  

The Ineffective Assistance Standard: 
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The defendant has a state and federal constitutional right to the effective 

assistance of trial counsel. An attorney, not unlike any other professional, is 

required to exercise the customary skill and knowledge which normally prevails at 

the time and place. See Moore v. United States, 432 F.2d 730, 736 (3rd Cir. 1970) 

(en banc). When defense counsel's performance falls measurably below that which 

might be expected of an ordinary fallible lawyer, and that performance is seriously 

prejudicial to the defense, then a violation of the defendant's rights has occurred. 

See Strickland v. Washington, 466 U.S. 668 (1984); Commonwealth v. Saferian, 

366 Mass. 89, 96 (1974) (whether there has been serious incompetency, 

inefficiency, or inattention of counsel-behavior of counsel falling measurably 

below that which might be expected from an ordinary fallible lawyer). To separate 

wheat from chaff--lapses of constitutional dimension from garden-variety 

missteps—a reviewing court must assess the gravity of the error and then consider 

potential justifications for the attorney's actions, given what he knew or should 

have known at each relevant moment in time. Ouber v. Guarino, 293 F.3d 19, 27-

8, (1st Cir. 2002).  

In the review for a substantial likelihood of a miscarriage of justice due to 

ineffective assistance of counsel, the courts consider whether the defendant has 

made "some showing that better work might have accomplished something 

material for the defense." See Commonwealth v. Bell, 460 Mass. 294 , 303 (2011), 

http://masscases.com/cases/sjc/460/460mass294.html
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quoting Commonwealth v. Johnson, 435 Mass. 113, 123 (2001). Commonwealth v. 

Alcide, 472 Mass. 150, 158 (2015). In the case at bar, trial counsel failed to 

thoroughly prepare for a rape trial. The document at issue, an investigative report 

detailing the interview of Joshua Odam, was provided to the defense in the normal 

course of discovery. Trial counsel’s failure to read the document, identify an 

exculpatory statement therein, and use that statement at trial during witness 

examination, is a grave error. “Suffice it to say that a reasonably competent 

attorney representing the defendant would have been expected to become familiar 

with the discovery materials produced by the Commonwealth.” Commonwealth v. 

Alcide, 472 Mass. 150, 160 (2015).  

 In both his opening and closing statements, trial counsel advised the jury that 

this was “a story of consensual sex and regret.”   And yet the one piece of evidence 

that corroborated that assertion – the statement of a Commonwealth witness given 

during an investigative interview- was completely overlooked. As a result, “the 

defendant was denied a fair trial due to trial counsel's . . . failure to investigate and 

develop the evidence which could have supported the defendant's defense," 

Commonwealth v. Farley, 432 Mass. at 157, Commonwealth v. Alcide, 472 Mass. 

150, 160 (2015).  

Odam’s statements were critical to the defense. They affirm the defendant’s 

own statements (recorded and introduced at trial) and support the defendant’s 

http://masscases.com/cases/sjc/435/435mass113.html
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theory of the case: the sex was consensual, at least when it began. This is an 

entirely different picture than that presented by the Commonwealth, in which the 

defendant is a violent aggressor. (The jury never had the opportunity to consider 

whether the complainant later withdrew her consent, as they never heard Odam’s 

statements.)  There is no reasonable explanation for not using the statements, and 

counsel’s failure to read them in his review of the discovery is inexcusable.  

Statement of the Reason Why Direct Appellate Review is Appropriate: 

 The Appeals Court has already considered this case and the issue on appeal 

in this matter: Following written motions and oral arguments from both parties, 

Judge Mark Mason allowed the defendant’s Motion for New Trial. In his 15-page 

decision, Judge Mason found that trial counsel was ineffective in his failure to read 

and/or utilize the witness statements, provided to him in discovery, that could have 

undermined the alleged victim’s credibility. He further found that “while failing to 

impeach a witness is rarely grounds for a new trial itself, in this case the witnesses' 

credibility was so central to the Commonwealth's case that trial counsel's failure to 

even familiarize himself with statements that could have undermined that 

credibility deprived Mr. Amara of a substantial ground of defends and, ultimately, 

denied him a fair trial.” 

In response to the Commonwealth’s appeal of the allowance of the new trial 

motion, the Appeals Court issued an order vacating the allowance of the motion 
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but remanded the matter to Judge Mason for “reconsideration, taking into account 

the Appeals Court’s memorandum.” Prompted by the Appeals Court’s suggestion 

that he reconsider his ruling, Judge Mason issued his second decision, this time 

denying the defendant’s motion. This issue should be submitted for final 

determination to the Supreme Judicial Court. 

     Respectfully submitted, 

     By his attorney, 

     /s/ Kirsten M. O’Brien 

     Kirsten M. O’Brien 

     Sheketoff & O’Brien 

     One McKinley Square 

     Boston, MA 02109 

     617-367-7088 

     kiwenge@gmail.com 

     BBO#661508 
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